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A	Close-up	on	the	Principles	of	Entertainment	Law

Law,	Camera,	Action!
By Ethan Bordman

With the success of the Illinois 
Film Incentive, which raised 
$104 million in 2009, the movie 

business has become a thriving industry 
in this state. No longer are films made 
exclusively in Hollywood; now, they are 
frequently filmed on the streets in front of 
our offices and homes. As a result, it seems 
everyone wants to be a part of the movie 
business, whether as an extra, screenwriter, 
production assistant…the list is endless. 
 I recently received a call from a real estate 
attorney whose client was contacted by a 
production company interested in using 
the client’s own home as a movie set. Sud-
denly this attorney—well-versed in terms 
such as chain of title, acceleration clause, 
and amortization—found himself working 
with unfamiliar terms such as “back end 
points,” “piece of the gross,” “pay-or-play,” 
and “below-the-line.” 
 If your clients have asked how they can 
get involved in the film industry—or if you 
think there is a chance you might—read on, 
so when the time comes, both you and your 
clients will be ready for your “close-up.”

What is Entertainment law?
At the beginning of my first entertainment 
law course, my professor began by stating 
that there is no such thing as “entertainment 
law.” The class sat confused. He then clari-
fied that there is no law of entertainment in 
the way there is a law of contracts or law of 
property. Instead, entertainment law is the 
application of various fields of law–con-
tracts, labor and employment, antitrust, 
intellectual property, agency, and others–to 
the unique field of the entertainment indus-
try. The business of an entertainment lawyer 
encompasses both transactional work, such 
as negotiating contracts and arranging busi-
ness deals for film or music, as well as litiga-
tion of various issues that inevitably arise. 

Filming in the Windy City: Illinois  
Film Incentives
An entertainment project brings business 
not only to the state’s film office but also to 
a variety of business owners. Local produc-
tion companies provide a surge in business 
to local restaurants, hotels, equipment 
companies, catering companies, and office 
leasing firms during production. People in 
the community are hired to assist with the 
production, and resident actors get oppor-
tunities to work on a major motion picture, 
which saves the studio the cost of flying in 
and housing a supporting cast. Betsy Stein-
berg, managing director of the Illinois Film 
Office, pointed out that nearly everything 
you see in a movie scene helps the local 
economy—from lumber and paint used to 
build sets to fabric used for wardrobe, all of 
which are purchased at local stores. 

 Because the film business is so beneficial 
to a state’s economy, most states–currently 
44 states–offer incentives of some kind 
in an effort to attract movie projects and 
the business these projects create to their 
state. Illinois is no exception. Because state 
incentives account for a large portion of the 
funding for film and television projects, it 
is important to understand the difference 
between film tax credits, film tax rebates, 
and film loans. 
 The Illinois Film Production Tax Credit 
Act, passed in December 2004, was designed 
to expand the motion picture industry in 
Illinois and encourage the training and 
hiring of Illinois residents. Expanded in 
2009, the credit offers production compa-
nies a 30% tax credit, up from 20%, for 
all qualified expenditures in the creation of 
their film. The production can be a film, 
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video, commercial, or television program 
whose cost exceeds either $100,000 for 
projects 30 minutes or longer or $50,000 
for projects 29 minutes or fewer. Programs 
such as news, talk shows, sports events, and 
awards shows are excluded. To qualify for 
the tax credit, the monies must be spent on 
Illinois-based goods or services for a resident 
or business. The qualified expenditures 
include every step in the production of a 
film, from pre-production activities such as 
location scouting; to filming the movie; to 
post-production editing, special effects, and 
audio engineering. A 15% additional credit 
is provided for salaries of individuals who live 
in economically disadvantaged areas and the 
incentive encourages the hiring of a diverse 
work force. Only the first $100,000 of an 
individual’s salary is covered by the credit. 
  Following is an illustration of how 
the tax credit works: a film production 
spends $1 million in Illinois. After all the 
receipts and financials have been processed 
by a certified public accountant, proving 
the money was spent in Illinois and is a 
qualified expenditure, the studio then files 
a request for a tax credit certificate with the 
state. Once approved, the state gives the 
studio a tax credit for $300,000 (30%). This 
credit can then be used to lower the taxes 
accumulated on the production or it can be 
sold. If sold, the dollar value is negotiated; 
for example, 90 cents on the dollar buys a 
$300,000 tax credit, used toward taxes owed 
to the government, for $270,000 (90% of 
the total cost) and the production company 
walks away with $30,000 cash. 
 The other two film incentives are rebates, 
in which the state returns to the production 
company a percentage of monies spent; 
and loans, which are usually given by the 
state at no interest. These incentives can 
benefit only the production company. In 
contrast, a tax credit, which reduces taxes 
dollar for dollar, can be sold or transferred 
to any other business in the State of Illinois, 
entertainment-related or not, to lower the 
tax liability within five years of the state issu-
ing the credit. This allows the opportunity 
for any Illinois business to benefit from the 
incentive. 
 The incentives seem to be working. In 
2009, Public Enemies, a film about the hunt 

for gangster John Dillinger starring Johnny 
Depp and Christian Bale, generated $47 
million dollars—the most in the history of 
the incentive—for the Illinois economy. 

Speaking like an Entertainment  
Industry Insider
To practice law in matters involving the 
entertainment business, you must become 
familiar with industry terminology. The 
following definitions explain key industry 
lingo that will (at the very least) make you 
sound like an insider: 
•  Above-the-line costs: monies paid to the 

stars and individuals on the “business” 
side of the film, including writers, direc-
tors, producers, lawyers, distributors.

•  Advance: up-front payment; it is always 
best to clarify if an advance is recoupable 
or non-recoupable against expenses, and 
whether it is refundable in case monies 
from ticket sales are not enough to cover 
the cost of the advance fee.

•  Back end: profits after distribution and 
production costs are recouped.

•  Below-the-line costs: costs of technical 
aspects of the production, such as set 
construction, camera equipment, pro-
duction crew and film developing.

•  Completion bond: insurance policy 
that guarantees the film is completed; if 
exercised, the bond company takes over 
the production. This is often required to 

receive a state film incentive.
•  Cross-collateralization: using losses in 

one medium or market to offset profits 
in another (e.g., theater tickets in the 
United States offset by DVD sales in 
Europe). 

•  Final cut: right to decide which scenes 
are included in the final version of the 
film shown to the public.

•  First monies: first revenue from the 
distribution of a movie, usually to pay 
back investors.

•  Negative cost: the actual cost of produc-
tion. 

•  Pay-or-play: the actor is guaranteed 
a certain fee, aside from their normal 
salary, in exchange for being available 
to perform on certain dates regardless of 
whether the project is produced on those 
dates. Actors are paid this fee in order to 
forgo other possible employment that 
may conflict with the dates they are set-
ting aside. 

•  Work-for-hire: an individual is commis-
sioned to create work of a certain type; (a 
production company hires a screenwriter 
with the company owning the work cre-
ated and as well as its copyright).

 Now that you’re comfortable with some 
basic terminology, let’s get into issues that 
entertainment lawyers, especially in Illinois, 
must address for their clients. 
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attorney and Main Line’s attorney set forth 
contractual terms satisfactory for a contract 
to exist. The case was later settled. 
 It is nevertheless wise practice to docu-
ment every conversation. A written letter 
and electronic mail, dated and time-
stamped, stating: “Per our conversation, 
we agreed that…” can be helpful in making 
clear what the parties wanted, thus avoiding 
problems as a project progresses. Course 
of conduct or custom of the business or 
industry is often used, as illustrated in Main 
Line, to show past actions. Just as every-
thing is negotiable in a contract, the court’s 
determination of whether a contract exists 
or whether a material term is contained or 
missing depends on the facts and circum-
stances. 

What “Options” Does the Client Have?
A common entertainment law scenario 
occurs when someone who has written a 
book or screenplay learns that a producer 
is interested in “optioning” the story. An 
“option” is an exclusive agreement that gives 
the purchaser the right—not an obliga-
tion—to produce or begin production on 
the purchased story. It is contingent upon 
the fulfillment of certain conditions, which 
are agreed to by the producer and the writer.
 Consider the following scenario: a film 
production company expresses interest in 
making your client’s book into a televi-
sion movie of the week. The production 
company wants to increase the odds that 
the story will be produced according to 
its wishes—or even produced at all—and 
wants to reduce its financial risk. Instead 
of handing your client $100,000 outright 
to buy the exclusive right to make the 
story into a movie, they will instead offer 
an option. The option gives the producer 
a period of time, usually one to two years, 
during which certain conditions in the 
agreement must be met. The conditions 
allow the production company time for 
activities including financing, booking 
certain actors or directors, and finding a 
studio or distributor who is interested in 
the story. If the conditions are met, the 
producer may opt to purchase the story. The 
option is advantageous to the writer because 
it provides money and time. If the producer 
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get it in Writing Anyway
Film producer and studio founder Samuel 
Goldwyn famously stated that “a verbal con-
tract isn’t worth the paper it’s written on,” 
but in the entertainment business unsigned 
does not necessarily mean unenforceable. 
Nevertheless, it is wise practice to reduce all 
entertainment contracts to writing. 
 A film production begins with a con-
tract, usually to purchase the rights to the 
screenplay. In the entertainment industry, 
tight production timelines force studios to 
quickly “lock down” a script or an actor’s 
services; as a result, formal written con-
tracts are frequently left unexecuted. Oscar 
winner Charlton Heston proudly claimed 
that in the 60 films in which he appeared, 
he never once signed a contract before 
production began. 
 In the entertainment industry, verbal 
contracts, deal memos, confirming letters 
and short-form agreements may be suffi-
cient to establish an enforceable agreement. 
A “meeting of the minds” exists if it can be 
proven that there was no further negotia-
tion or discussion to be had on the essential 
terms, even if other provisions are open for 
later negotiation. The following terms are 
essential, at a minimum, to show the intent 
of the parties and prove the existence of 
an enforceable contract: time and place of 
employment, compensation, and type of 
employment.
 In Main Line Pictures, Inc. v. Basinger, 
1994 WL 814244, actress Kim Basinger was 
sued by a production company for breach 
of oral and written contract after changing 
her mind about starring in the film Boxing 
Helena. Basinger’s attorneys argued that 
no “long form,” or formal, contract was 
executed; however, Main Line asserted 
that Basinger had signed only two written 
agreements among her last 12 films. A jury 
ruled that Basinger breached the agreement 
because the “deal memo” between Basinger’s 

chooses not to exercise the option within 
the agreed-upon time frame, it expires and 
your client is then free to “shop around” the 
story to another producer. 
 Although your client is thrilled at the idea 
that their story may be made into a movie, 
and may receive a substantial amount of 
additional money for the rights purchase, 
there are several key points to keep in mind. 
First is the price of the option itself. Your 
client may be willing to accept any price 
and any terms offered, fearing that failure 
to agree will discourage the production 
company from moving forward with the 
project. The price of the option is typically 
10% of the underlying purchase price—but 
remember, everything is negotiable. 
 More importantly, it is vital to remember 
when negotiating an option to simultane-
ously agree on the price of the underlying 
purchase agreement. If you fail to do this, 
you have simply sold the right to negotiate 
at a later date. 
 Back to our scenario: the producer buys 
the option, with no underlying purchase 
price included, for $10,000 from your 
client (the writer) to give the producer one 
year to raise the funds necessary to make 
the film. A few months later, the producer 
calls with great news—they now have the 
money lined up to make the film. During 
the negotiation to purchase the story, the 
producer mentions the names of the actors 
who have been cast to play the male and 
female leads. However, the writer is ada-
mant that these actors are wrong for the 
roles and has a completely different vision 
of who should be cast. Since the underlying 
agreement did not specify whether or not 
the writer had the right to approve the talent 
cast, the producer and the writer are at an 
impasse. Here, the producer has given the 
writer $10,000 and has received nothing in 
return but a chance to negotiate. 
 The “value” of the project can change 
dramatically over the course of a year or 
two–depending on the overall economy, 
the actors attached to star in the film, the 
interest from studios–which can work to 
the advantage or disadvantage of either the 
writer or producer. In other words, includ-
ing a purchasing price in the option contract 
adds certainty for both parties. 
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 Another important clause to include in 
every option contract is whether the price of 
the option is “applicable” or “non-applicable” 
to the final purchase price. If applicable, the 
option price is credited toward the negotiated 
purchase price. Using our example, if the 
$10,000 option price was applicable, the final 
purchase price would be $90,000 ($100,000 
purchase price less the option price paid of 
$10,000). Alternatively, if the price of the 
option is non-applicable, it is not credited 
towards the final purchase price. 

“Son of Sam” laws
In instances where a convicted criminal has 
been offered money to turn their “story” 
into a book or movie, the question becomes: 
can they keep the money? In such situa-
tions, “Son of Sam” laws may apply. 
 In 1978, David Berkowitz, a serial 
murderer who terrorized New York City 
for more than a year, was sentenced to six 
life sentences for the killings he committed. 
Berkowitz called himself the “Son of Sam,” 
claiming that a dog owned by his neighbor, 
Sam Carr, commanded him to kill. Once 
captured, Berkowitz received numerous 
offers to have his story published. In an 
effort to thwart criminals’ attempts to profit 
from their crimes, New York State passed 
the first “Son of Sam” law, authorizing 
the state crime board to seize any money 
earned from such entertainment deals to 
compensate the criminals’ victims.
 However, in Simon & Schuster v. Crime 
Victims Board, 502 US 105 (1992), the 
US Supreme Court overturned the New 
York code, stating that it violated the First 
Amendment. In Simon, the author of 
Wiseguy: Life in a Mafia Family, a biogra-
phy about mobster Henry Hill, which was 
later turned into the 1990 Martin Scorsese 
film GoodFellas, was originally told by the 
New York Crime Victims Board that he 
would have to turn over all proceeds from 
his book. The Supreme Court held that 
the law interfered with the content of an 
individual’s speech and that the defini-
tion of “person convicted of a crime” was 
over-inclusive, allowing the crime board to 
take money from anyone who admitted to 
committing a crime, regardless of whether 
or not they were convicted. The Court 

emphasized that this would have prevented 
hundreds of works from authors such as Dr. 
Martin Luther King, Jr., who was arrested 
during a sit-in at a restaurant; Sir Walter 
Raleigh, who was convicted of treason; 
and Henry David Thoreau, who was jailed 
for his refusal to pay taxes. New York has 
since amended its law, and other states have 
enacted “Son of Sam” laws to comport with 
First Amendment concerns. 
 In Illinois, the Elected Officials Miscon-
duct Forfeiture Act (5 ILCS 282/1 et seq.) 
was enacted in August 2009 to prevent 
former Illinois Governor Rod Blagojevich 
and future politicians from profiting as a 
result of unethical activities. According to 
the Act, any elected official who is termi-
nated by law or who resigns from office, and 
is convicted of misconduct related to their 
time in office, must forfeit proceeds derived 
from the corrupt activity. Specifically, the 
Attorney General is given power to “recover 
all proceeds traceable to the elected official’s 
offense.” Monies collected would be depos-
ited into the General Revenue Fund or the 
appropriate corporate county fund. 
 In a May 2009 interview with the 
Chicago Sun-Times, Jeffrey M. Shaman, 
a constitutional law professor at DePaul 
University, commented on the proposed 
legislation: “I think it has very serious con-
stitutional problems.” He went on to add 
that the law is vague as to what is considered 
“traceable” to an elected official’s offense. 
For instance, in the case of Governor 
Blagojevich, are proceeds from appearances 
on NBC’s Celebrity Apprentice or as an 
endorser for Wonderful Pistachios in the 
company’s “Get Crackin’” TV campaign 
really “traceable” to his alleged offenses 
while in public office? After all, what does 
endorsing pistachios have to do with allega-
tions of government corruption? 

get Creative
The entertainment field is one in which 
the term creative accounting applies. Basic 
terms such as “gross” (before deductions) 
and “net” (after deductions)—which have 
the same general meaning in the business 
world as generally accepted accounting 
principles—are defined differently by each 
individual or company in the entertain-

ment field. 
 For example, the word that is most 
advantageous to the client is “gross,” where 
monies are paid before any deductions. 
However, “gross” has several meanings in 
the entertainment industry, such as:
•  Gross receipts: monies from all media 

related to the film (e.g., DVD sales, 
movie rentals, merchandising).

•  Piece of the gross: share of the gross with 
few deductions (e.g., taxes).

•  Gross profit participation: individuals 
who receive a piece of the gross.

•  Adjusted gross participation (also known 
as “modified gross”): gross profit partici-
pation less certain costs (such as advertis-
ing). 

 Each party attempts to negotiate a deal 
in such a way that it is the first to be paid 
on profits and the last to have the expenses 
deducted. A key to looking out for your 
client is to make clear which profits are 
included in “gross” and which deductions 
are included in “net.” It is also important 
to define what critical terms do not mean, 
helping to further clarify each word in its 
proper context. 

That’s a wrap 
Entertainment opportunities are every-
where. Regardless of your specialty, you 
never know when or how they may make 
their way into your practice. The key is to 
recognize the potential for an entertainment 
law matter to arise in any case or from any 
client. Remind yourself—everything is 
negotiable, and you must get any agree-
ment in writing. Now you are ready for that 
close-up. Action!  

Ethan Bordman is an attorney with a Master 
of Laws (LLM) degree in Entertainment Law, 
as well as an MBA. He practices entertainment 
law in Illinois, Michigan, and New York.
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